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The Nuts and Bolts
of Litigating a
Wrongful Death Case

Executive Summary

Wrongful death medical malpractice cases represent the most conse-
guential and emotionally charged category of medical negligence litiga-
tion. These cases require not only proving that healthcare providers
breached the standard of care, but establishing that the breach proxi-
mately caused a patient's death—a death that, with proper care, would
have been prevented or meaningfully delayed. The stakes are absolute,

the damages irreversible, and the defenses predictably aggressive. QU
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Legal Disclaimer

This white paper is intended solely for educational and professional discussion purposes. It does not
constitute legal advice, nor does it create an attorney-client relationship. Wrongful death litigation is
highly fact-specific and varies dramatically by jurisdiction, including applicable statutes governing
standing, beneficiaries, recoverable damages, damages caps, statutes of limitation, and procedural
requirements. Practitioners must independently verify all legal and medical standards before relying
on the concepts discussed herein.



Effective case intake in-

volves securing a compre-
hensive medical history to
identify missed warning
signs or delays in care. Via-
ble cases often involve con-
ditions where timely inter-
vention has high success
rates, such as sepsis or pul-
monary embolisms. Com-
mon liability theories in-

clude:

Diagnostic/Treatment Fail-

ures: Missed time-sensitive

diagnoses or surgical errors.

Wrongful Death in the Litigation Context

Wrongful death medical malpractice
cases arise when a patient dies as a re-
sult of medical negligence—whether
through surgical error, diagnostic fail-
ure, medication mistake, failure to mon-
itor, or other breaches of the standard
of care. From a legal perspective, these
cases require proof of the same ele-
ments as any medical malpractice claim
(duty, breach, causation, damages), but
with the added complexity that the
plaintiff cannot testify, and causation
often hinges on whether earlier inter-
vention would have prevented death or
extended life.

Wrongful death statutes vary signifi-
cantly by jurisdiction, governing who
may bring suit (typically the estate or
surviving family members), what dam-
ages are recoverable (economic losses,
loss of companionship, conscious pain
and suffering of the decedent), and

what procedural requirements apply.
Practitioners must be thoroughly famil-
iar with their jurisdiction's wrongful
death statute, as procedural missteps—
such as filing by an improper party or
seeking unauthorized damages—can be
fatal to otherwise meritorious cases.

The central challenge in wrongful death
cases is proving preventability. Defense
counsel will argue that the patient's
condition was too advanced, that inter-
vening factors caused the death, or that
the outcome would have been the same
even with perfect care. Overcoming
these defenses requires expert testimo-
ny establishing a clear causal link be-
tween the breach and death, supported
by objective evidence from the medical
record, autopsy findings, and clinical
literature on the natural history of the
condition and efficacy of treatment.

“The central challenge in wrongful death cases is proving

preventability.”

Case Intake: Identifying Preventable Deaths

Effective case intake in wrongful death litigation begins with obtaining complete

medical records, including all hospital admissions, emergency department visits,

office visits, imaging studies, laboratory results, medication administration rec-

ords, and nursing notes. The autopsy report, death certificate, and any quality re-

view or peer review materials should also be secured if available.

Key intake questions include: What was the cause of death as documented on the

death certificate and autopsy? When did the patient first develop symptoms or

signs of the condition that led to death? What medical encounters occurred be-

fore death, and what was documented? Were warning signs present that should

have prompted intervention? What treatment was provided, and when? Were

there delays in diagnosis, treatment, or escalation of care? What does the medical

literature indicate about survival rates with timely intervention?



The most viable wrongful death cases involve clear documentation of
warning signs that were missed or disregarded, delays in treatment that
allowed a treatable condition to become fatal, or technical errors during
procedures that directly caused death. Particular attention should be
paid to conditions where timely intervention has high success rates—
such as sepsis with early antibiotics, pulmonary embolism with anticoag-
ulation, cardiac events with timely catheterization, or surgical complica-
tions with prompt reoperation.

Cases should be declined when the patient's condition was so advanced
that death was inevitable despite appropriate care, when significant
comorbidities would have prevented successful treatment, or when the
medical record lacks objective evidence of preventable errors. Proceed-
ing with weak cases wastes resources and exposes families to the emo-
tional toll of protracted litigation with little prospect of success.

Liability Theories in Wrongful Death Cases

Liability theories in wrongful death cases typically mirror those in other medi-
cal malpractice cases but with heightened focus on how the breach proximate-
ly caused death. Common theories include:

Diagnostic failures leading to death: failure to diagnose time-sensitive condi-
tions such as heart attack, stroke, pulmonary embolism, sepsis, or cancer, re-
sulting in death that would have been prevented with timely diagnosis and
treatment.

Treatment failures causing death: medication errors (wrong drug, wrong dose,
drug interactions), surgical errors resulting in fatal complications, failure to
monitor leading to unrecognized deterioration, or failure to escalate care
when the patient's condition worsened.

Postoperative Negligence:
Inadequate monitoring or

premature discharge.

Communication Failures:
Failure to report critical

results or coordinate care

Because these cases turn on
specialized knowledge,
credible expert witnesses
are essential. They must
articulate a clear timeline of
when death became pre-
ventable and present con-
sistent opinions on survival
statistics. Discovery focuses
on reconstructing the clini-
cal timeline through provid-
er depositions and institu-
tional protocols. The autop-
sy report is often the "gold
standard" of evidence,
providing objective proof of
the physiological cause of

death.



Damages are categorized
into economic (lost earning
capacity, funeral costs) and
non-economic (loss of com-
panionship, conscious pain
and suffering). Quantifying
these requires a mix of actu-
arial precision from econo-
mists and heartfelt, con-

crete testimony from family

members.

Postoperative care failures: inadequate
monitoring after surgery, failure to rec-
ognize and treat complications such as
bleeding, infection, or respiratory com-
promise, or premature discharge be-
fore the patient was medically stable.

Failure to prevent or treat infections:
hospital-acquired infections due to
breach of sterile technique or infection
control protocols, failure to recognize
and treat sepsis with antibiotics and
supportive care, or failure to escalate
care when infection markers wors-
ened.

Communication failures: failure to
communicate critical test results, fail-
ure to coordinate care between provid-
ers, or discharge without adequate pa-
tient education regarding warning signs
requiring immediate return.

These theories must be supported by
institutional policies, clinical guidelines,
and expert testimony establishing that
the defendant's actions or omissions
fell below the standard of care. The key
distinction is demonstrating not merely
that care was substandard, but that
the substandard care was the proxi-

mate cause of death.

Causation: Linking Error to Harm

Causation is the decisive issue in wrongful death cases. The plaintiff must establish
that the defendant's breach of the standard of care was the proximate cause of
death—meaning that, more likely than not, the patient would have survived or
lived significantly longer with proper care. This requires expert testimony address-
ing two critical questions: what should have been done differently, and what
would the outcome have been with appropriate care?

In cases involving failure to diagnose time-sensitive conditions, causation typically
hinges on when the diagnosis should have been made and the patient's likely
prognosis with timely treatment. For example, in a case involving failure to diag-
nose and treat pulmonary embolism, expert testimony must establish when signs
and symptoms were present, when diagnostic testing should have been ordered,
and the patient's likelihood of survival with appropriate anticoagulation initiated
at that time versus when treatment was actually started.

In surgical error cases, causation may be more straightforward if the error directly
caused a fatal complication—such as laceration of a major vessel leading to exsan-
guination, or inadvertent bowel perforation leading to sepsis and death. However,
defense counsel will often argue that the complication was an accepted risk of sur-
gery rather than the result of negligent technique, requiring detailed expert testi-
mony on surgical standards and whether the injury resulted from proper versus
improper technique.

Defense strategies predictably focus on alternative causation theories: the pa-
tient's disease was too advanced, comorbidities would have prevented successful
treatment, the patient was non-compliant with prior medical recommendations,
or intervening factors unrelated to the alleged negligence caused death.



Anticipating these defenses requires meticulous expert coordination,
comprehensive review of the medical record, and clear documentation
of the patient's condition and prognosis at each critical juncture.

Expert Selection and Management

Expert testimony is essential in wrongful death cases, as both the
standard of care and causation require specialized medical knowledge.
The core expert must be able to articulate what should have been
done differently, when death became preventable, and how appropri-
ate care would have altered the outcome. In many cases, multiple ex-
perts are necessary to address different aspects of care.

Selecting experts with credibility and teaching ability is critical. Wrong-
ful death cases often turn on probabilistic causation arguments—such
as demonstrating that the patient had a 60% or 70% chance of survival
with timely intervention. Experts must be able to explain survival sta-
tistics, treatment efficacy data, and clinical decision-making in ways
that resonate with lay jurors while withstanding rigorous cross-
examination.

Expert coordination is paramount. All experts must agree on the key
timeline points—when signs and symptoms were present, when the
diagnosis should have been made, when treatment should have been
initiated—and must present consistent opinions on causation. Incon-
sistencies between plaintiff experts regarding timing, causation, or pre-
ventability can be devastating, as defense counsel will exploit any con-
tradiction to suggest the plaintiff's case rests on speculation rather
than medical certainty.

“Credibility is paramount—damages presentations must
be grounded in objective evidence and .”

”

Discovery Strategy: Building the Record

Discovery in wrongful death cases should focus on reconstructing the
complete clinical timeline from onset of symptoms through death,
identifying all deviations from the standard of care, and securing doc-
umentation that supports causation. Written discovery should target
complete medical records, autopsy reports, quality review materials,
institutional policies and protocols, and all communications between
providers.

Depositions of treating providers are critical. These should be con-
ducted with a detailed chronology that forces witnesses to explain
their clinical decision-making at each encounter.

At trial or mediation, coun-

sel must balance scientific
rigor with emotional reso-
nance. Successful presenta-
tions use visual aids like
timelines and family photo-
graphs to humanize the
decedent while maintaining
a disciplined, jargon-free

medical narrative.



Litigating wrongful death
requires a marriage of com-
passion and scientific disci-
pline. Firms like Inju-
ryFromHospital.com en-
hance this process by utiliz-
ing in-house, board-certified
physicians to provide imme-
diate clinical insights. This
collaborative approach en-
sures rigorous case selec-
tion and a sophisticated
understanding of medical
errors. Ultimately, while no
legal outcome can replace a
lost loved one, disciplined
litigation provides families
with accountability, re-
sources, and a sense of jus-

tice.

Particular attention should be paid to
what information was available, what
diagnostic or treatment options were
considered, why certain interventions
were not pursued, and whether the pa-
tient's deterioration was recognized and
escalated appropriately. Defense coun-
sel will often portray the clinical course
as reasonable given the available infor-
mation, so plaintiffs' counsel must be
prepared to demonstrate through con-
temporaneous documentation that
critical warning signs were present but
missed or disregarded.

The autopsy report is often the most
critical document in wrongful death cas-
es, as it provides objective evidence of
the cause of death and may reveal find-
ings that were not appreciated during
life. If the autopsy findings support the
plaintiff's theory—such as massive pul-
monary embolism that should have
been diagnosed and treated, or surgical
injury causing fatal bleeding—this can
be powerful evidence. Conversely, if the
autopsy reveals advanced disease or
multiple contributing factors, it may
complicate causation arguments and
require additional expert analysis.

Damages: Quantifying Irreversible Loss

Damages in wrongful death cases vary
significantly by jurisdiction but typically
include economic and non-economic
losses. Practitioners must be thoroughly
familiar with their jurisdiction's wrong-
ful death statute to ensure compliance
with statutory requirements and avoid
seeking damages that are not author-
ized.

Economic damages typically include:
Lost earning capacity (present value of
the decedent's expected future earn-
ings, accounting for work-life expectan-
cy, earning trajectory, and benefits),
funeral and burial expenses, and medi-
cal expenses incurred before death. Eco-
nomic experts must provide detailed
calculations based on the decedent's
work history, education, and career pro-
spects, while accounting for consump-
tion expenditures and other offsets re-
quired by applicable law.

Non-economic damages vary by jurisdic-
tion but may include: Loss of compan-
ionship, guidance, and consortium for

surviving family members; conscious
pain and suffering of the decedent be-
fore death (if authorized); and mental
anguish of surviving family members.
These damages require compelling testi-
mony from family members, friends,
and others who can speak to the dece-
dent's relationships and the impact of
the loss. Testimony should be specific
and detailed, describing the decedent's
role in the family, contributions to the
household, relationships with children
or spouse, and the void left by their
death.

Many jurisdictions impose damages
caps on wrongful death recoveries, par-
ticularly for non-economic damages.
Practitioners must account for these
caps when evaluating settlement offers
and trial strategy. In some jurisdictions,
damages may be reduced by the dece-
dent's own negligence or by benefits
received from collateral sources such as
life insurance or workers' compensa-
tion.



Settlement, Mediation, and Trial

Settlement valuation in wrongful death cases hinges on causation evidence, the
decedent’s earning capacity, witness credibility, and statutory damages caps. Effec-
tive mediation presentations prioritize objective evidence—such as autopsy find-
ings or documented warning signs—over purely emotional appeals.

Defense counsel aggressively scrutinizes causation, particularly regarding elderly
patients or those with significant comorbidities. Consequently, practitioners must
provide expert testimony that distinguishes natural disease progression from pre-
ventable death using specific clinical data and medical literature.

At trial, counsel must balance scientific rigor with emotional resonance. Jurors re-
quire both a clear understanding of the human loss and a logical grasp of medical
preventability. Visual aids, including intervention timelines and family photographs,
are essential for bridging this gap. Expert witnesses should explain complex con-
cepts without jargon to maintain credibility during cross-examination.

Finally, family witnesses must provide concrete, specific testimony regarding the
decedent’s life and household contributions. While heartfelt, these presentations
should remain composed; excessive emotion can inadvertently invite defense argu-
ments of exaggeration or undermine the perceived reliability of the testimony.

Conclusion

Litigating a wrongful death medical malpractice case demands exceptional prepa-
ration, medical knowledge, and strategic discipline. These cases require practi-
tioners to prove not only that care was substandard, but that proper care would
have prevented death or meaningfully extended life—a burden that requires rig-
orous case selection, coordinated expert testimony, comprehensive discovery,
and compelling presentation of both liability and damages.

The stakes in wrongful death cases are absolute, and the responsibility to families
who have lost loved ones is profound. Success requires mastering the medical
record, controlling the causation narrative through disciplined expert manage-
ment, and presenting damages in a manner that honors the decedent's life while
remaining credible and grounded in evidence. When executed properly, wrongful
death litigation can achieve meaningful accountability for preventable deaths
while providing families with resources and a measure of justice.

The complexity and emotional weight of these cases should not deter practition-
ers from pursuing them when the evidence supports liability. Rather, it under-
scores the importance of the operational framework outlined in this paper—
rigorous case selection, expert coordination, strategic discovery, compliance with
wrongful death statutes, and clear, credible presentation at mediation and trial.
Wrongful death litigation, when approached with scientific rigor and compassion,
serves both the interests of grieving families and the broader goal of preventing
future deaths through accountability.




InjuryFromHospital.com
is a tradename of Anunobi
Law PLLC - a boutique
national trial law firm with
its headquarters in

Houston Texas.

INJURY FROM
HOSPITAL

How InjuryFromHospital.com Helps Families
Facing Preventable Deaths

At InjuryFromHospital.com, we focus on catastrophic injury cases nationwide
caused by medical negligence, including wrongful death cases where families
have lost loved ones due to preventable medical errors. Our work centers on
cases where death resulted from diagnostic failures, surgical errors, medica-
tion mistakes, inadequate monitoring, or other breaches of the standard of
care that, with proper medical intervention, would have been prevented or
meaningfully delayed.

What distinguishes InjuryFromHospital.com from many medical malpractice
practices is our in-house, board-certified OB/GYN, who works directly with
our legal team in evaluating potential cases. While wrongful death cases
often span multiple medical specialties, our in-house physician provides valu-
able insight into clinical decision-making, patient safety protocols, and the
standard of care across medical settings. This collaborative approach allows
us to provide families with candid, informed assessments of whether their
loved one's death was preventable.

Families who contact InjuryFromHospital.com during the most difficult time
of their lives are not pressured or promised outcomes. If our medical and
legal review does not support a claim of preventable death, we say so plainly.
When the evidence indicates that medical negligence caused a preventable
death, we pursue accountability with the seriousness and sensitivity these
cases demand, recognizing that no outcome can restore what was lost, but
that accountability and compensation can provide families with resources
and a measure of justice.

InjuryFromHospital.com
1415 North Loop W. Ste. 1140
Al Houston Texas.
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Phone: 855-538-0863
Fax: 281-806-5449
cases@injuryfromhospital.com



