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The Nuts and Bolts of
Litigating a Stroke
Negligence Case

Executive Summary

Stroke malpractice litigation represents one of the most time-sensitive and
outcome-determinative categories of medical negligence cases. The funda-
mental principle governing stroke care is that time is brain—every minute
of delayed treatment results in the death of approximately 1.9 million neu-

rons. Accordingly, the standard of care demands rapid recognition, imme-
diate diagnostic imaging, and urgent treatment within narrow therapeutic
windows. Failure at any point in this cascade can result in catastrophic dis-
ability or death that would have been prevented with appropriate care.
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practical framework for prosecuting stroke malpractice cases from intake
through resolution.

Legal Disclaimer

This white paper is intended solely for educational and professional discussion purposes. It does not
constitute legal advice, nor does it create an attorney-client relationship. Stroke malpractice litigation is
highly fact-specific and varies significantly by jurisdiction, including applicable statutes of limitation,
discovery of injury rules, expert qualification requirements, treatment protocols, and damages caps.
Practitioners should independently verify all legal and medical standards before relying on the concepts
discussed herein.



As the fifth leading cause of
death in the United States,
stroke represents one of the
most time-critical areas of
medical malpractice litigation.
Because outcomes are directly
tied to the speed of interven-
tion, the legal narrative in
these cases is almost entirely

defined by the clock

Stroke in the Litigation Context

Stroke is the fifth leading cause of death
and a leading cause of serious long-term
disability in the United States. Each
year, approximately 795,000 Americans
experience a stroke, and of these, about
610,000 are first-time strokes. From a
litigation perspective, stroke cases are
uniquely time-dependent—outcomes
are directly correlated with how quickly
diagnosis and treatment occur, making
delays in care particularly consequen-
tial.

Strokes are broadly categorized as is-
chemic (approximately 87% of cases,
caused by blockage of blood flow to the
brain) or hemorrhagic (approximately
13%, caused by bleeding in or around
the brain). The standard of care differs
significantly between these types, mak-
ing accurate early diagnosis critical. Is-
chemic strokes may be treated with in-
travenous tissue plasminogen activator
(tPA) within 4.5 hours of symptom on-
set, or mechanical thrombectomy with-

in extended windows (up to 24 hours in
selected patients with large vessel oc-
clusions). Hemorrhagic strokes require
different management, including blood
pressure control, reversal of anticoagu-
lation, and possible surgical interven-
tion.

The central challenge in stroke malprac-
tice litigation is proving that delays in
diagnosis or treatment—measured in
minutes and hours—caused worse out-
comes than would have occurred with
appropriate care. Defendants will argue
that the stroke was too severe to bene-
fit from treatment, that the patient ar-
rived outside therapeutic windows, or
that treatment would have carried un-
acceptable risks. Overcoming these de-
fenses requires meticulous timeline re-
construction, coordinated expert testi-
mony on stroke protocols and out-
comes data, and compelling demonstra-
tion of preventability.

“..proving that delays in diagnosis or treatment—measured in
minutes and hours—caused worse outcomes than would have
occurred...”.

Case Intake: Identifying Stroke Medical Malpractice

Effective  stroke malpractice case
screening requires obtaining complete
medical records from all encounters
related to the stroke, including emer-
gency medical services (EMS) records,
emergency department documentation,
hospital admission records, imaging
studies (CT, MRI, CT angiography), la-
boratory results, neurology and radiolo-
gy consultations, and rehabilitation rec-
ords. When the claim involves failure to
prevent stroke, records from primary
care and cardiology visits documenting
atrial fibrillation or other risk factors are

essential.

Key intake questions for failure to treat
cases include: When did symptoms
begin (last known well time)? What
symptoms were reported to EMS or
emergency department staff? Were
classic stroke symptoms (facial droop-
ing, arm weakness, speech difficulty)
documented? Was a stroke assessment
tool (FAST, BE-FAST, NIHSS) used?
When was the first brain CT or MRI per-
formed?



Were results interpreted promptly? When was neurology consulted? Was the
patient a candidate for tPA or thrombectomy? If so, why was treatment not
provided or delayed? What was the patient's condition at presentation versus
after the treatment window closed?

Key intake questions for failure to prevent cases include: Did the patient have
known risk factors (atrial fibrillation, prior TIA, hypertension, diabetes, hyper-
lipidemia)? Was anticoagulation indicated but not prescribed? Did the patient
present with transient ischemic attack (TIA) symptoms that were dismissed or
not worked up? Were appropriate diagnostic tests ordered after TIA? Was ur-
gent follow-up arranged?

The most viable stroke cases involve clear documentation of: classic stroke
symptoms that were not recognized or acted upon urgently; delays in imaging
that prevented timely diagnosis; failure to consult neurology or transfer to a
stroke center; misdiagnosis of stroke as a benign condition (migraine, vertigo,
intoxication); eligible patients who did not receive tPA or thrombectomy with-
in therapeutic windows; or high-risk patients with atrial fibrillation or prior TIA
who were not anticoagulated and subsequently suffered stroke.

Liability Theories in Stroke Malpractice Cases
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Liability theories in stroke cases typically fall into three categories: failure to
diagnose, failure to treat, and failure to prevent. Each category presents
distinct challenges and requires different types of expert testimony.

Failure to diagnose stroke: Common allegations include failure to recognize
classic stroke symptoms, dismissing symptoms as benign conditions
(migraine, vertigo, Bell's palsy, intoxication), failure to use stroke screening
tools (FAST, BE-FAST), delays in ordering brain imaging, misinterpretation of
imaging studies, and failure to differentiate ischemic from hemorrhagic
stroke.

Strokes are split into two cate-
gories: ischemic (87%), caused
by blockages, and hemorrhagic
(13%), caused by bleeding. This
distinction is vital because the
standard of care for one can be
fatal for the other. Ischemic
strokes may be treated with tPA
within 4.5 hours or mechanical
thrombectomy within 24 hours
for large vessel occlusions. The
central challenge for a plaintiff is
proving that delays—often
measured in mere minutes—
directly caused a worse func-

tional outcome.

Liability typically falls into three
buckets: failure to diagnose
(misinterpreting symptoms as
migraines or vertigo), failure to
treat (missing the tPA window
despite eligibility), and failure to
prevent (failing to anticoagulate
a patient with known atrial fi-

brillation).

During intake, practitioners
must obsessively reconstruct the
"Last Known Well" time. The
most viable cases involve clear
documentation of "classic"
symptoms—facial drooping or
speech difficulty—that were
ignored. Counsel must secure
not just radiology reports, but
original DICOM files. A plaintiff’s
neuroradiologist may identify a
penumbra (salvageable brain
tissue) on these images that the
original doctor missed, proving
the patient was still a candidate

for treatment.



Causation is the primary battle-
field. Plaintiffs must demon-
strate that earlier care would
have resulted in significantly
better functional independ-
ence. This requires a
"differential" analysis: compar-
ing the patient’s actual disabil-
ity (e.g., inability to walk)
against the probable outcome
had treatment been timely

(e.g., returning to work).

Defense counsel will argue that
the stroke was "inevitable" or
that treatment was too risky.
Overcoming this requires a
coordinated expert team. A
vascular neurologist, an emer-
gency physician, and a neuro-
radiologist must be perfectly
aligned on the timeline: when
the symptoms started, when
imaging should have occurred,
and precisely when the treat-

ment window slammed shut.

These cases require expert testimony establishing that the patient's presenting
symptoms should have triggered immediate stroke protocol activation.

Failure to treat stroke appropriately: Allegations include failure to administer tPA
despite patient eligibility and being within the treatment window, inappropriate
exclusion based on misapplication of contraindications, delays in neurology con-
sultation, failure to consider or arrange mechanical thrombectomy for large ves-
sel occlusion, failure to transfer to a comprehensive stroke center when indicat-
ed, and inadequate monitoring leading to hemorrhagic conversion or clinical de-
terioration.

Failure to prevent stroke: Claims include failure to diagnose or adequately treat
atrial fibrillation with anticoagulation, failure to work up or treat transient is-
chemic attack (TIA) urgently, failure to manage other stroke risk factors
(hypertension, hyperlipidemia, carotid stenosis), dismissing warning symptoms
without appropriate investigation, and failure to arrange timely follow-up after
TIA or stroke warning signs.

These theories are most compelling when grounded in national stroke guidelines
(American Heart Association/American Stroke Association guidelines), institution-
al stroke protocols, and documented time-stamps that show preventable delays.
The practitioner must demonstrate not merely that diagnosis or treatment could
have been faster, but that the delays violated the standard of care and that earli-
er intervention would have resulted in meaningfully better outcomes.

Causation: Proving That Delay Caused Harm

Causation is the central battlefield in
stroke malpractice cases. The plaintiff
must establish that earlier diagnosis
and treatment would have resulted in
significantly better outcomes—typically
measured by functional independence,
return to work, ability to perform activ-
ities of daily living, or survival. This re-
quires expert testimony comparing the
patient's actual outcome to the proba-
ble outcome with timely care, ground-
ed in clinical trial data and stroke out-
come scales.

In cases involving delayed tPA admin-
istration, causation hinges on demon-
strating that the patient was within the
treatment window at the time symp-
toms were recognized (or should have

been recognized), that the patient met
eligibility criteria, and that tPA admin-
istration at that earlier time would
more likely than not have resulted in
substantially better functional recov-
ery. Experts typically rely on data from
major clinical trials (NINDS, ECASS)
showing that earlier treatment corre-
lates with better outcomes, along with
the patient's specific clinical character-
istics including initial stroke severity
(NIHSS score), location of occlusion,
and collateral blood flow.

In  thrombectomy cases, causation
analysis focuses on whether the pa-
tient had a large vessel occlusion ame-
nable to mechanical intervention,
whether they were within the



extended treatment window (potentially up to 24 hours with appropriate imaging showing salvageable tissue), and
what functional outcome would likely have resulted from timely thrombectomy.

Expert testimony must address the specific vessel occluded, the extent of salvageable brain tissue on imaging
(penumbra), and outcome data from thrombectomy trials (DAWN, DEFUSE-3) applicable to the patient's situation.

In stroke prevention cases, causation requires proof that the patient had a preventable stroke—for example,
demonstrating that a patient with known atrial fibrillation who was not anticoagulated suffered a cardioembolic
stroke that would have been prevented with appropriate anticoagulation. This requires expert testimony on stroke
risk stratification (CHA2DS2-VASc score), anticoagulation efficacy, and whether the stroke mechanism
(cardioembolic versus other) was consistent with atrial fibrillation as the cause.

Defense counsel will aggressively pursue alternative causation theories: the stroke was too severe or extensive to
benefit from treatment, the patient presented outside therapeutic windows, tPA would have carried unacceptable
hemorrhage risk, the patient's outcome was inevitable regardless of timing, or pre-existing conditions would have
limited recovery. Anticipating these defenses requires meticulous expert coordination, comprehensive imaging
review, and clear documentation of functional status at each time point.

“The complexity of stroke litigation typically requires multiple coordinated experts, each
addressing specific aspects of care”.

Expert Selection and Management

Expert testimony is essential in stroke cases, as both standard of care and causation require specialized knowledge
of neurology, emergency medicine, radiology, and stroke outcome data. The complexity of stroke litigation typical-
ly requires multiple coordinated experts, each addressing specific aspects of care.

Core experts typically include: A vascular neurologist or stroke specialist to address the stroke standard of care,
including symptom recognition, diagnostic protocols, tPA and thrombectomy eligibility, treatment timing, and ex-
pected outcomes with timely versus delayed care. This expert must be intimately familiar with national stroke
guidelines, clinical trial data, and stroke outcome scales (NIHSS, modified Rankin Scale). An emergency medicine
physician to address emergency department protocols, triage standards, stroke screening tools, and the standard
of care for rapid stroke evaluation and treatment initiation. A neuroradiologist to interpret imaging studies, identi-
fy early stroke findings, determine the presence and extent of salvageable brain tissue, identify vessel occlusions,
and establish what imaging showed at each time point versus what should have been recognized.

Additional experts may be necessary depending on case specifics: a cardiologist for atrial fibrillation management
and stroke prevention; a physiatrist or rehabilitation specialist to address functional outcomes, disability, and on-
going care needs; an economist for lost earning capacity calculations; and a life care planner for future medical and
therapeutic needs in cases of severe disability.

Expert coordination is critical. All experts must agree on the key timeline—when symptoms began, when they
should have been recognized, when imaging should have been completed, when treatment should have been initi-
ated—and present consistent opinions on causation. The neurology expert and radiologist must particularly be
aligned on imaging interpretation and tissue salvageability. Inconsistencies will be exploited by defense counsel to
suggest the case rests on speculation rather than medical certainty.



Damages in stroke cases are
often catastrophic, requiring
life care planners to project
decades of rehabilitation and
home modifications. At trial,
success depends on translating
medical jargon—like "ischemic
penumbra"—into a clear story
of preventable loss. Visual aids,
such as timelines and anima-
tions of blood flow, are essen-
tial for teaching jurors how a
system failure transformed a
treatable event into a perma-

nent disability.

Ultimately, stroke litigation is
about accountability. By con-
trasting the "before-and-after"
of a plaintiff’s life with the
objective time-stamps of hospi-
tal records, counsel can
demonstrate that while the
stroke was a medical emergen-
cy, the resulting disability was

a legal failure

Discovery Strategy: Reconstructing the Timeline

Discovery in stroke cases centers on me-
ticulous timeline reconstruction. Practi-
tioners must secure time-stamped rec-
ords—from EMS run sheets to pharmacy
logs—to identify delays in diagnosis or
treatment. Critical documentation in-
cludes stroke scale assessments (NIHSS),
nursing flow sheets, and physician or-
ders. Beyond medical charts, written dis-
covery should target institutional stroke
protocols and physician training records.

Imaging is paramount; attorneys must
obtain original DICOM files (CT/MRI), as
a plaintiff’s neuroradiologist may identify

early stroke findings or salvageable tis-
sue (penumbra) overlooked in the initial
report.

Depositions must scrutinize clinical deci-
sion-making at every juncture. Question-
ing should force emergency physicians,
radiologists, and neurologists to justify
delays in imaging, consultation, or the
administration of tPA/thrombectomy. By
contrasting the actual clinical timeline
against established stroke protocols,
counsel can expose deviations in care
that transformed a treatable event into a
permanent injury.

Damages: Quantifying Harm from Diagnostic Delay

Damages in stroke cases range from cat-
astrophic (permanent severe disability
requiring lifelong care) to substantial but
less obvious (cognitive impairments, mo-
bility limitations, lost independence).
Proper damages presentation requires
distinguishing between the disability the
patient would have experienced from
the stroke even with perfect care versus
the additional disability caused by de-
layed treatment.

Economic damages include: medical ex-
penses (past and future rehabilitation,
therapy, medical equipment, home mod-
ifications, attendant care), lost wages
during recovery, and reduced earning
capacity due to disability. Life care plan-
ners provide detailed projections of fu-
ture needs based on the patient's level
of impairment, typically measured by the
modified Rankin Scale. Economists calcu-
late present value of lost earning capaci-
ty, accounting for the patient's pre-
stroke employment, education, career
trajectory, and work-life expectancy.

Non-economic damages include pain
and suffering, loss of enjoyment of life,
disability, and disfigurement. These
damages require testimony from the
plaintiff (if communicative), family mem-
bers, and treating providers describing
the patient's pre-stroke functional sta-
tus, personality, activities, and relation-
ships versus their current limitations,
dependencies, and losses. Day-in-the-life
videos can be powerful demonstrative
evidence showing the extent of disability
and care needs.

Causation of damages requires expert
testimony comparing the patient's actual
outcome to the probable outcome with
timely treatment. For example, expert
testimony might establish that with
timely tPA, the patient would likely have
had a modified Rankin Scale score of 1-2
(no significant disability, able to return
to work) versus the actual outcome of
MRS 4-5 (moderately severe to severe
disability, unable to walk or care for self
without assistance). This differential in
outcome must be quantified in both
functional terms and economic impact.



Settlement, Mediation, and Trial

Settlement valuation in stroke cases hinges on timeline clarity, protocol vio-
lations, and the resulting disability differential. Cases commanding the high-
est settlements feature well-documented delays in providing treatment for
which the patient was clearly eligible. Conversely, valuation decreases when
timelines are ambiguous or treatment eligibility is debatable.

Effective mediation requires objective proof: time-stamped records of pre-
ventable delays, imaging of salvageable brain tissue (penumbra), and clinical
literature regarding survival probabilities. Counsel must anticipate defense
arguments focusing on treatment contraindications or inherent risks. Expert
testimony is vital to establish that the benefits of intervention clearly out-
weighed the risks.

At trial, scientific rigor must be balanced with accessibility. Because stroke
mechanics—such as blood flow and the ischemic penumbra—are complex,
counsel should use animations, timelines, and diagrams to educate jurors.
Expert witnesses must translate these concepts into a clear narrative of
what should have occurred at each critical juncture.

Finally, the human impact is paramount. Jurors need specific "before-and-
after" testimony and "day-in-the-life" videos to grasp the plaintiff's lost in-
dependence. Success requires translating medical complexity into a focused
story: why the system failed and how that failure permanently altered the
decedent's or survivor’s life.

Conclusion

Litigating stroke malpractice requires exceptional attention to the clinical
timeline, as cases turn on minutes. Success depends on demonstrating that
preventable delays caused measurably worse outcomes than appropriate
care would have provided. Practitioners must master stroke protocols and
clinical literature, reconstructing events with precision to prove deviations
from objective standards.

The narrow therapeutic windows of stroke care necessitate sophisticated
expert coordination across neurology and radiology. Experts must translate
the probabilistic nature of outcomes into clear causation evidence, con-
trasting actual results with the probable success of timely intervention.

The operational framework—rigorous screening for treatment eligibility,
meticulous discovery, and clear causation analysis—enables counsel to pros-
ecute these complex claims effectively. When evidence reveals documented
delays and missed treatment windows, litigation achieves substantial re-
sults. Ultimately, disciplined prosecution serves both individual justice and
the broader goal of improving emergency medical systems by holding pro-
viders accountable for time-critical care.
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INJURY FROM
HOSPITAL

How InjuryFromHospital.com Helps Families
Facing Injuries From Stroke Malpractice

At InjuryFromHospital.com, we focus on catastrophic injury cases nationwide
caused by medical negligence. Our stroke malpractice work centers on cases
where patients suffered devastating outcomes due to failure to recognize
stroke symptoms, delays in diagnosis and treatment, missed treatment win-
dows for tPA or thrombectomy, or failure to prevent stroke in high-risk pa-
tients through appropriate anticoagulation and risk management.

What distinguishes InjuryFromHospital.com from many medical malpractice
practices is our in-house, board-certified physician, who works directly with
our legal team in evaluating potential cases. While stroke cases typically re-
quire specialized neurology and radiology experts, our in-house physician
provides valuable insight into medical decision-making, emergency protocols,
and standard of care principles that apply across medical specialties. This col-
laborative approach allows us to provide families with candid, informed initial
assessments of their cases.

Families who contact InjuryFromHospital.com are not pressured or promised
outcomes. Stroke cases require detailed analysis of timelines, treatment eligi-
bility, and probable outcomes—analysis that cannot be completed without
thorough record review and expert consultation. If our review indicates that
treatment was appropriate given the circumstances, that the patient was
outside therapeutic windows, or that outcomes would not have differed with
earlier care, we say so plainly. When the evidence indicates that preventable
delays or failures in stroke care caused catastrophic disability, we pursue ac-
countability with the seriousness these time-sensitive cases demand.

InjuryFromHospital.com
1415 North Loop W. Ste. 1140
Houston Texas.

Phone: 855-538-0863
Fax: 281-806-5449
cases@injuryfromhospital.com





