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Executive Summary 

Misdiagnosis and delayed diagnosis cases represent some of the most chal-

lenging and consequential categories of medical negligence litigation. 

These cases turn on whether a healthcare provider failed to recognize, in-

vestigate, or appropriately respond to diagnostic information that, if acted 

upon timely, would have prevented or mitigated serious harm. Unlike sur-

gical errors or medication mistakes, diagnostic failures often involve subtle 

clinical judgments, ambiguous presentations, and complex counterfactual 

analysis regarding what would have occurred with earlier intervention. 

Success in diagnostic error cases depends on proving three interrelated 

elements: that the defendant failed to meet the diagnostic standard of 

care, that this failure caused a delay in diagnosis, and that the delay result-

ed in measurably worse outcomes than would have occurred with timely 

diagnosis. This requires mastery of differential diagnosis principles, an un-

derstanding of the natural history of the disease in question, and the ability 

to construct a compelling but scientifically defensible counterfactual narra-

tive. This white paper provides a practical framework for prosecuting mis-

diagnosis and delayed diagnosis cases from intake through resolution. 

Legal Disclaimer 

This white paper is intended solely for educational and professional discussion purposes. It 

does not constitute legal advice, nor does it create an attorney-client relationship. Misdiag-

nosis and delayed diagnosis litigation is highly fact-specific and varies significantly by juris-

diction, including applicable statutes of limitation, discovery of injury rules, expert qualifica-

tion requirements, informed consent standards, and damages caps. Practitioners 

should independently verify all legal and medical standards before relying on the 

concepts discussed herein.  
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Surgical error litigation focuses 

on discrete intraoperative fail-

ures that occur within a de-

fined procedural window, dis-

tinguishing these cases from 

diagnostic or treatment-delay 

claims. Surgical errors may 

include wrong-site surgery, 

retained foreign objects, tech-

nical injuries to adjacent struc-

tures, improper dissection, 

inadequate hemostasis, or 

failures to recognize and cor-

rect intraoperative complica-

tions. From a legal standpoint, 

the central inquiry is whether 

the surgeon’s conduct fell be-

low the applicable standard of 

care and whether that devia-

tion caused the patient’s injury. 

models that withstand long-

term scrutiny.  

Effective case intake in diagnostic error litigation requires reconstruction of the 

entire diagnostic timeline, from the patient's initial presentation through eventual 

diagnosis. Practitioners must obtain complete medical records, including all office 

visits, emergency department encounters, imaging studies, laboratory results, pa-

thology reports, and specialist consultations. 

Key intake questions include: When did the patient first present with symptoms? 

What symptoms were reported and documented? What diagnoses were consid-

ered or documented in the differential? What diagnostic tests were ordered, and 

when were results available? Were abnormal findings followed up appropriately? 

When was the correct diagnosis ultimately made? What treatment was delayed as 

a result? What is the patient's current prognosis, and how does it compare to the 

prognosis they would have had with timely diagnosis? 

Particular attention should be paid to objective markers of diagnostic failure:  

“The plaintiff must prove that the delay itself—not merely the 
disease—caused additional injury”.  

Diagnostic Error in the Litigation Context 

Rigorous Case Screening: Identifying Actionable        
Diagnostic Failures 

Diagnostic errors encompass a spec-

trum of failures, from complete misdi-

agnosis (diagnosing the wrong condi-

tion) to delayed diagnosis (reaching the 

correct diagnosis but only after prevent-

able delay) to failure to diagnose 

(missing the condition entirely despite 

adequate clinical information). From a 

legal perspective, the central question is 

not whether a diagnosis was ultimately 

correct, but whether the diagnostic pro-

cess met the applicable standard of care 

at each critical juncture. 

The diagnostic standard of care is root-

ed in the concept of differential diagno-

sis—the systematic process of identify-

ing potential causes of a patient's symp-

toms, ordering appropriate tests to con-

firm or rule out those possibilities, and 

revising the diagnosis as new infor-

mation becomes available. Liability aris-

es when a provider fails to consider a 

condition that should have been on the 

differential diagnosis, fails to order tests 

that would have revealed the diagnosis, 

or disregards test results or clinical find-

ings that pointed toward the correct 

diagnosis. 

Unlike surgical errors where the breach 

and injury are often contemporaneous, 

diagnostic errors create harm through 

the passage of time. The plaintiff must 

prove that the delay itself—not merely 

the disease—caused additional injury. 

This temporal element introduces 

unique challenges: defendants will ar-

gue that the patient's outcome would 

have been the same even with earlier 

diagnosis, that the disease was inher-

ently aggressive or advanced, or that 

intervening factors account for the poor 

prognosis. 
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Cerebral palsy itself is a diag-

nosis, not proof of negligence. 

Many cases arise from antena-

tal or non-negligent causes, 

making the central litigation 

challenge proving when the 

injury occurred and whether 

substandard care was a sub-

stantial factor. Effective case 

screening is therefore critical. 

Intake should focus on recon-

structing the perinatal timeline 

and identifying objective mark-

ers of acute neurologic injury, 

such as abnormal fetal moni-

toring, metabolic acidosis, 

neonatal encephalopathy, 

seizures, or advanced resusci-

tation.  

These cases are fundamentally 

record-driven. Counsel must 

secure complete medical rec-

ords, including native fetal 

monitoring data and original 

imaging files, before com-

mitting to any liability theory. 

Liability typically centers on 

intrapartum failures, such as 

mismanagement of fetal dis-

tress, improper oxytocin use, or 

delayed operative delivery, 

grounded in institutional poli-

cies and accepted standards of 

care.  

Liability theories in surgical error cases typically focus on specific Liability 

theories in diagnostic error cases typically focus on specific failures in the 

diagnostic process. Common allegations include: 

Failure to obtain adequate history or perform appropriate physical examina-

tion: missing key symptoms or risk factors that would have altered the 

differential diagnosis, failing to document critical findings, or conducting 

cursory evaluations that overlooked diagnostic clues. 

Failure to order appropriate diagnostic tests: not ordering imaging, labora-

tory studies, or specialized tests that were indicated based on the clinical 

presentation, or failing to order follow-up testing when initial results were 

inconclusive or abnormal. 

Failure to interpret test results correctly or act on abnormal findings: mis-

reading imaging studies, overlooking critical laboratory values, or failing to 

communicate abnormal results to patients and implement appropriate fol-

low-up. 
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Liability Theories in Diagnostic Error Cases 

Particular attention should be paid to objective markers of diagnostic failure: 

imaging reports describing abnormal findings that were not acted upon, labor-

atory values outside normal ranges that were not investigated, documented 

symptoms that were inconsistent with the working diagnosis, or referrals that 

were not made despite indications. The most compelling cases involve clear 

documentation of warning signs that a reasonable provider would have recog-

nized and investigated. 



A critical principle in these 

cases is the distinction between 

adverse outcomes and negli-

gence. Surgery carries inherent 

risks, and a poor result alone 

does not establish liability. 

Plaintiffs must prove that the 

injury resulted from negligent 

technique, judgment, or peri-

operative management rather 

than from a known complica-

tion or the complexity of the 

procedure itself. This distinc-

tion drives case selection, ex-

pert testimony, and trial strate-

gy.  

Effective intake and screening 

require early reconstruction of 

the operative timeline and 

close review of objective evi-

dence, including operative 

reports, imaging, pathology, 

and postoperative records. 

Viable cases often involve iden-

tifiable markers of error, such 

as documented intraoperative 

complications, misplaced hard-

ware, retained instruments, or 

injuries to structures outside 

the surgical field. Absent objec-

tive evidence, cases frequently 

turn into credibility contests 

between opposing experts.  

Causation: Proving That Delay Caused Harm 

Causation is the most challenging ele-

ment in diagnostic error cases. The 

plaintiff must prove that the diagnostic 

delay—not merely the disease itself—

caused additional injury or worsened 

the prognosis. This requires expert testi-

mony on two critical points: when the 

diagnosis should have been made, and 

how the patient's outcome differs from 

what it would have been with timely 

diagnosis. 

In cancer cases, causation typically hing-

es on disease staging and treatment op-

tions. For example, a plaintiff might 

prove that a six-month delay in diagnos-

ing breast cancer allowed the disease to 

progress from Stage I (highly treatable 

with excellent prognosis) to Stage III 

(requiring more aggressive treatment 

with significantly worse survival rates). 

Expert testimony must establish the dis-

ease stage at the time symptoms were 

first reported, the stage at actual diag-

nosis, and the impact of that progres-

sion on treatment options and progno-

sis. 

In cardiovascular cases, causation may 

focus on preventable events such as 

heart attacks or strokes. A plaintiff 

might prove that failure to diagnose and 

treat coronary artery disease or atrial 

fibrillation led to a myocardial infarction 

or stroke that would have been prevent-

ed with timely intervention. This re-

quires establishing the patient's risk pro-

file, the diagnostic information available 

to the defendant, and the probability 

that appropriate treatment would have 

prevented the subsequent event. 

Defense counsel will aggressively pursue 

alternative causation theories, including 

arguments that the disease was too ad-

vanced to have been treatable even 

with earlier diagnosis, that the patient's 

non-compliance with treatment recom-

mendations contributed to the poor 

outcome, or that other comorbidities 

would have limited treatment efficacy. 

Anticipating and rebutting these defens-

es requires meticulous expert coordina-

tion and comprehensive documentation 

of the patient's condition at each critical 

juncture. 4 

Failure to refer or consult specialists: not seeking specialist input when the condi-

tion was outside the provider's expertise, or delaying referral despite persistent or 

worsening symptoms that suggested serious pathology. 

Anchoring bias and premature closure: fixating on an initial diagnosis despite accu-

mulating evidence that it was incorrect, failing to revise the differential diagnosis as 

new information became available, or dismissing patient reports of worsening 

symptoms. 

These theories are most compelling when supported by clinical guidelines, specialty

-specific standards, and the defendant's own documentation. The goal is to demon-

strate that the diagnostic process was flawed in a way that a competent provider, 

exercising reasonable care under similar circumstances, would have avoided. 



“...plaintiffs' counsel must be prepared to demonstrate through the defendant's 
own testimony that critical warning signs were missed or disregarded.” 

Expert testimony is essential in diagnostic error cases, as establishing both the standard of care and causa-

tion requires specialized medical knowledge beyond the understanding of lay jurors. The core expert is typi-

cally a board-certified physician in the same specialty as the defendant who can articulate what diagnostic 

steps should have been taken, when the diagnosis should have been made, and how the delay affected 

treatment and prognosis. 

In complex cases, multiple experts may be necessary. For example, a delayed cancer diagnosis case might 

require an oncologist to address standard of care and treatment options, a radiologist to interpret imaging 

studies and establish when abnormalities were visible, and a pathologist to discuss disease progression. 

These experts must be carefully coordinated to present a unified timeline and avoid contradictions that de-

fense counsel can exploit. 

Selecting experts with teaching ability is critical. Diagnostic error cases require jurors to understand medical 

decision-making processes, disease pathophysiology, and statistical concepts such as survival rates and 

treatment efficacy. Experts who can explain these concepts clearly, without jargon or condescension, are far 

more effective than those with impressive credentials but poor communication skills. 
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Expert Selection and Management 

Discovery Strategy: Building the Diagnostic Timeline 

Discovery in diagnostic error cases should focus on reconstructing the complete diagnostic timeline and 

identifying specific failures in the diagnostic process. Written discovery should target all medical records, 

imaging studies (including original digital files, not just reports), laboratory results, pathology slides, and 

communications between providers. Interrogatories should elicit the defendant's version of when symp-

toms were reported, what differential diagnoses were considered, and what diagnostic workup was per-

formed. 

Depositions of the defendant provider are critical. These should be conducted with a detailed chronology 

that forces the defendant to explain their diagnostic reasoning at each encounter. Particular attention 

should be paid to what information was available, what diagnoses were considered and rejected, and why 

certain tests were not ordered. Defense counsel will often attempt to portray the diagnostic process as 

reasonable given the available information, so plaintiffs' counsel must be prepared to demonstrate 

through the defendant's own testimony that critical warning signs were missed or disregarded. 

In cases involving imaging misinterpretation, obtaining the actual imaging files and having them reviewed 

by plaintiff's radiologist is essential. Radiologist depositions should focus on what abnormalities were visi-

ble on the original study, whether those abnormalities required follow-up or specialist referral, and wheth-

er the defendant's interpretation met the standard of care. Similarly, in cases involving laboratory test fail-

ures, obtaining original test results and laboratory protocols can reveal systematic errors or failures to re-

port critical values. 



Liability theories typically fall 

into three categories: technical 

execution failures, systemic or 

protocol breakdowns, and fail-

ures in recognition and re-

sponse. Causation analysis 

integrates operative findings 

with the patient’s subsequent 

clinical course to exclude alter-

native explanations such as 

preexisting conditions or unre-

lated complications. 

Expert testimony is indispensa-

ble, requiring careful selection 

and coordination to ensure 

consistent opinions on stand-

ard of care and causation. Dis-

covery strategy focuses on 

locking in the operative narra-

tive, institutional policies, and 

deviations from accepted prac-

tice. 

Damages analysis must be 

disciplined and evidence-based, 

addressing medical costs, lost 

earning capacity, and non-

economic harm without over-

reach. Ultimately, successful 

surgical error litigation de-

pends on rigorous preparation, 

credible experts, and a clear, 

scientifically grounded presen-

tation of liability and harm.  

Damages: Quantifying Harm from Diagnostic Delay 
Damages in diagnostic error cases must 

account for the incremental harm 

caused by the delay, not the harm from 

the underlying disease itself. Common 

damage categories include: 

Increased medical expenses: costs of 

more aggressive treatment necessitated 

by disease progression (additional chem-

otherapy, radiation, surgery), longer hos-

pitalizations, increased need for sup-

portive care, and ongoing medical moni-

toring. These must be documented 

through itemized billing and expert testi-

mony regarding what treatment would 

have been required with timely diagnosis 

versus what was actually required. 

Reduced life expectancy and diminished 

quality of life: in cancer cases, expert 

testimony comparing survival rates and 

treatment side effects at different dis-

ease stages; in cardiovascular cases, tes-

timony regarding preventable disability 

from heart attack or stroke; in infectious 

disease cases, evidence of permanent 

organ damage that would have been 

avoided with timely treatment. 

Lost earning capacity: wages lost during 

extended treatment or recovery, re-

duced ability to work due to disability, 

and shortened work-life expectancy due 

to reduced life expectancy or permanent 

impairment. 

Pain and suffering: physical pain from 

more extensive treatment, emotional 

distress from reduced prognosis, and 

diminished quality of life from perma-

nent impairments that would have been 

prevented with timely diagnosis.  

Credibility is essential. Damages presen-

tations must clearly distinguish between 

harm attributable to the disease versus 

harm attributable to the delay, as de-

fense counsel will argue that any damag-

es are simply the unfortunate conse-

quence of the underlying condition ra-

ther than the diagnostic failure. Life care 

planners, economists, and medical ex-

perts must work in close coordination to 

present a damages model that is both 

compelling and scientifically defensible. 
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Lost earning capacity: wages lost during

duced ability to work due to disability,

life expectancy due

to reduced life expectancy or permanent

Pain and suffering: physical pain from

more extensive treatment, emotional

distress from reduced prognosis, and

nent impairments that would have been

tations must clearly distinguish between 

harm attributable to the disease versus

ther than the diagnostic failure. Life care

perts must work in close coordination to

present a damages model that is both

Settlement valuation in diagnostic error cases depends heavily on the 

strength of causation evidence and the ability to demonstrate that timely 

diagnosis would have meaningfully altered the outcome. Effective media-

tion presentations emphasize objective evidence—documented symptoms 

that were not investigated, abnormal test results that were not acted upon, 

imaging showing disease that was visible but not diagnosed—rather than 

emotional appeals. Defense counsel will scrutinize the causation analysis, so 

practitioners must be prepared to present clear expert testimony on disease 

staging, treatment options, and prognosis differential. 

When cases proceed to trial, counsel must adopt a teaching approach that 

helps jurors understand both the diagnostic process and the impact of de-

lay. Visual aids are essential: timelines showing when symptoms were re-

ported and when diagnosis was made, side-by-side comparisons of treat-

ment options and prognosis at different disease stages, and annotated im-

aging demonstrating what should have been seen. Expert testimony should 

be clear and disciplined, explaining complex medical concepts in accessible 

terms while maintaining scientific rigor. 

Trial success in diagnostic error cases requires balancing empathy with sci-

entific credibility. Jurors must understand the human impact of diagnostic 

delay while remaining convinced that the delay, not simply the disease, 

caused the harm. Plaintiffs who are sympathetic and credible, experts who 

teach rather than advocate, and counsel who present clear, focused narra-

tives without overreaching are most likely to prevail. 

7 

Settlement, Mediation, and Trial 

Litigating a misdiagnosis or delayed diagnosis case demands exceptional 

medical knowledge, strategic case selection, and meticulous execution. 

These cases require practitioners to master both the clinical aspects of the 

disease in question and the counterfactual analysis necessary to prove that 

timely diagnosis would have altered the outcome. Success depends on rigor-

ous case screening, coordinated expert testimony, comprehensive discovery 

focused on reconstructing the diagnostic timeline, and damages presenta-

tions that clearly distinguish harm from delay versus harm from disease. 

When executed properly, diagnostic error litigation serves dual purposes: 

securing compensation for patients who suffered preventable harm and 

promoting diagnostic accountability that can improve patient safety sys-

tems. The complexity of these cases should not deter practitioners from 

pursuing them when the evidence supports liability. Rather, it underscores 

the importance of the operational framework outlined in this paper—

disciplined case selection, expert coordination, strategic discovery, and 

clear, credible presentation of both liability and damages. 

Conclusion 



 

At InjuryFromHospital.com, we focus on catastrophic injury cases nationwide 

caused by medical negligence. We assist patients who suffered disease pro-

gression, permanent disability, or death due to missed diagnoses, delayed 

diagnoses, or failures to act on critical diagnostic information. 

What distinguishes InjuryFromHospital.com from many medical malpractice 

practices is our in-house, board-certified physician, who works directly with 

our legal team in evaluating potential cases. While diagnostic error cases 

often require multiple specialty-specific experts, our in-house physician pro-

vides valuable insight into clinical decision-making, diagnostic protocols, and 

the standard of care across medical specialties. This collaborative approach 

allows us to provide families with candid, informed assessments of whether 

their case has merit. 

Families who contact InjuryFromHospital.com are not pressured or promised 

outcomes. If our medical and legal review does not support a claim of negli-

gence, we say so plainly. When the evidence indicates that a diagnostic fail-

ure caused preventable harm, we pursue accountability with the seriousness 

these cases demand, recognizing that diagnostic errors often have life-

altering consequences that extend far into the future. 

How InjuryFromHospital.com Helps Families 
Facing Injuries From Diagnostic Failures 

InjuryFromHospital.com 

is  a tradename of Anunobi 

Law PLLC - a boutique 

national trial law firm with  

its headquarters in       

Houston Texas.  
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